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CASE NO: T.S. 01/2011 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

DISTRICT: SONITPUR 

IN THE COURT OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         
Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No.2. 

 
This the 27th day of March’ 2023 

Title Suit No. 01/2011 

1. Sri Junas Bhengra 

2. Sri Philip Bhengra 

3. Sri Augustin Bhengra 

All sons of Late Domonique Bhengra 

All residents of village Khalihamari 

Mouza- Goroimari, P.S.- Tezpur 

Dist- Sonitpur, Assam 

Plaintiff No. 2 also at village 

Dhankhunda, Mouza- Dhekiajuli, Dist- 

Sonitpur, Assam 

And no. 4 Minor Sriman Tatung Bhengra 

Son of Late Alfas Bhengra, Represented 

by plaintiff No. 3 as the next friend and 

guardian in whose custody the minor 

lives 

    --- Plaintiffs 

-Versus- 

1. Smt. Jyotshna Bhengra 
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W/o- Late Alfas Bhengra 

C/o- Sri Ganesh Chetri 

Residing at No. 1 Dolabari Village 

Mouza- Bhairabpad 

Dist- Sonitpur, Assam 

2. Sri Roshan Kumar Mizar 

S/o- Late Shem Kumar Mizar 

3. Smt. Bimola Mizar 

W/o- Sri Roshan Kumar Mizar 

Both resident of Khalihamari 

Mouza- Goroimari 

P.S.- Tezpur 

District- Sonitpur, Assam 

    --- Defendants 

 This is a suit came up for final hearing on 27-02-

2023, in presence of following Advocates: 

Counsel for Plaintiffs  : Sri A.K. Mahanta 

Counsel for Defendants : Sri P.C. Sarmah  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

 

J U D G M E N T 

 
Plaintiffs’ case in brief: 

1. This is a suit for declaration of right, title, interest 

and recovery of possession, eviction and further 
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declaration that sale deed no 1601 for the year 2010, if 

any, as null and void and in operative. 

 
2. The Schedule „A‟ suit land is the ancestral property of 

the plaintiffs. The original owner of the land was Late 

Domonique Bhengra the father of plaintiff no. 1 to no. 3 

and grandfather of plaintiff no. 4. On the death said 

Domonique Bhengra left behind 5 (five) sons namely Late 

Alfas Bhengra, Late Phiuse Bhengra and the plaintiff no. 1 

to no. 3 and they are possessing the schedule „A‟ suit land 

by constructing separate houses thereon. However the 

schedule „A” suit land was not partitioned and divided and 

all sons jointly possessing the schedule „A‟ land. 

 
3. Said Sri Alfas Bhengra, the brother of plaintiff no. 1 

to 3 married the defendant no. 1 and he constructed a 

house on a platform of the Schedule „A‟ suit land where he 

lived till his death. The plaintiff no. 4 the minor Sriman 

Tatung Bhengra now aged about 13 years 8 months is the 

son of Late Alfas Bhengra now lives with the plaintiff no. 3 

and the plaintiff no. 3 is representing the minor plaintiff no. 

4 in this suit as guardian of his person and property and as 

the Next Friend. 

 
4. Late Alfas Bhengra expired on 05/05/2006 leaving 

behind his wife the Defendant No. 1 and son i.e. Plaintiff 

No. 4 as his immediate successors. After the death of Alfas 

Bhengra the Defendant No. 1 started to behave strangely 

and developed illicit relation with strangers and different 
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men started to visit her and she became known the people 

for her notorious activities. 

 
5. The people of Khalihamari village at long last 

complained to the Police and requested other village 

organizations like “Purbanchal Nari Jagriti Sangram Samiti” 

Khalihamari Branch to take steps for stopping the immoral 

activities of the Defendant No. 1 in her own home and on 

30/08/2009 the women activities of said organization 

caught red handed the Defendant No. 1 while she was 

indulging in immoral act in her home and was handed over 

to the Police of Borghat Police Out Post (under Tezpur 

P.S.). The Defendant No. 1 was sent to jail and after about 

1 month 20 days she came out from the Jail hajot on bail. 

During the period the Defendant No. 1 was in Jail Hajot the 

Plaintiff No. 4 was in the custody of the plaintiff no. 3. On 

18/10/2009, a Public Meeting under the “Khalihamari (Kha) 

village Unnyayan Samiti” was held in the presence of the 

Defendant No. 1 wherein the Defendant No. 1 amongst 

others promised not to dispose the property, left behind by 

her husband, in her possession without permission of other 

family members and not to allow any men to stay in her 

house in night and promised to inform other family 

member. 

 
6. Few months back the Defendant Nos. 2 and 3 with 

their infant child started to live in the house, described in 

the schedule „B‟. The Plaintiff No. 1 to No. 3 when asked 

the Defendant No. 1 she told that the Defendant Nos. 2 
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and 3 have entered the schedule „B‟ house as her Tenants. 

But after the entry of the Defendant Nos. 2 and 3 in the 

house the Defendant No. 1 left the house, leaving behind 

the Minor Plaintiff No. 4 in custody of the Plaintiff No. 3 

and stated to live elsewhere.  

 
7. Few weeks back the Plaintiffs came to know that 

Defendant No. 1 has sold the property to the Defendant 

No. 2. The Defendant No. 3 the wife of the Defendant No. 

2 then supplied a photocopy of the original Sale Deed No. 

1601/2010 to the Plaintiffs. Defendant No. 1 sold the land 

described in the Schedule „C‟ hereto to the Defendant No. 2 

by executing and registering the Sale Deed on 02/09/2010 

at Tezpur Senior Sub-Registry. However the Defendant No. 

1 not sold the schedule „B‟ house standing on the schedule 

„A‟ land vide the Sale Deed 1601/10 to the Defendant No. 

2. 

 
8. The schedule „C‟ land is a part of the schedule „A‟ 

land. Being the wife and son of Late Alfas Bhengra the 

Defendant No. 1 and the Plaintiff No. 4 are entitled to 1/5th 

share i.e. 3 Kathas 4.8 Lessas of land out of the total land 

3 Bighas 1 Katha 4 Lessa of land of the schedule „A‟. Being 

co-pattadars the Plaintiffs gave no “No-Objection 

Certificate” to the Defendant No. 1 to sell the schedule „C‟ 

land to the Defendant No. 2. On the other hand under the 

law the Defendant No. 1 being the wife is entitled to ½ of 

the share of Late Alfas Bhengra the other half being the 

share of the minor Plaintiff No. 4. Hence under no 
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circumstances the Defendant No. 1 is entitled to sell the 

entire mathematical 1/5 share of 3Kathas 4Lessas of land, 

out of total land of 3Bighas 1Katha 4Lessas of schedule 'A' 

hereto. But in fact during his life time her husband Late 

Alfas Bhengra did not exclusively possessed 3 Kathas 4 

Lessas of land and his share was never demarcated and 

partitioned but on the schedule 'A' land he built the house 

which he possessed exclusively and after his death only the 

house left behind by him came under exclusive- possession 

and enjoyment of the Defendant No. 1 and the Plaintiff No. 

4. Late Alfas Bhengra was serving in "S.S.B" and after 

retiring from service the Retirement Benefits were released 

only after his death. The Disbursing Authority on the basis 

of Pension Papers released the benefits in favour of both 

the Defendant No. 1 and the minor Plaintiff No. 4 and out 

of the pension benefits a sum of Rs 1, 97,235/- (Rupees 

One Lakh Ninety Seven Thousand Two Hundred Thirty 

Five) only was invested in Fixed Deposit (A/C No. 

30158137817) on 07/04/07 in State Bank of India, Tezpur 

Branch, for 60 months and Rs 2, 96,693/- is due on 

07/04/2012 thereon. To establish the claims of the Plaintiff 

No. 4 the P.P.O Book of the Family Pension and the said 

Original Fixed Deposit Receipt No. TD CS/018 0265269 are 

necessary and relevant documents which are both in 

possession and power of the Defendant No. 1. 

 
9. After obtaining the certified copy of the Sale Deed 

No. 1601/10 in favour of the Defendant No. 2 the Plaintiff's 
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No. 1 to 3 asked the Defendant No. 3 to vacate the 

Schedule 'B' house in her occupation standing on the 

schedule 'A' land and declared that her husband the 

Defendant No. 2 purchased the entire house together with 

3 Kathas 4 Lessa of land and chased out the Plaintiffs and 

threatened them that She will inform the police and get 

them arrested. The Defendant No. 1 on the other hand 

required to obtain guardianship certificate in respect of the 

person and property of the minor Plaintiff No. 4 for the 

purpose of selling the share of the minor Plaintiff No. 4 in 

the share left behind by father Late Alfas Bhengra in the 

Schedule 'A' land. The Defendant Nos. 2 and 3 most 

illegally having acquired no right, title and interest 

occupying the house described in Schedule 'B'. Hence the 

Defendant Nos. 2 and 3 ought to be evicted therefrom. 

 
10. That the Plaintiffs therefore prays :- 

(i) For a Decree of Declaration of Right, Title and 

Possession of the Plaintiffs over the schedule 'A' suit land 

hereto with consequential relief of confirmation of 

possession thereof; 

(ii) For a Decree that the suit be decreed that the 

possession of the Defendant Nos. 2 and 3 over the 

Schedule B house is illegal with consequential relief of 

recovery of possession by evicting the Defendant Nos. 2 

and 3 and their men and materials therefrom. 

(iii) For a Decree that the Registered Sale Deed No. 

1601/10 dated 02/09/2010 of the Senior Sub-Registry 



P a g e  | 8 

 

CASE NO: T.S. 01/2011 
 

Tezpur be declared as null and void in-operative against 

the Plaintiffs and Schedule 'A' land with consequential relief 

of cancellation of the void Sale Deed. 

(iv) For a Decree that the Defendant Nos. 2 and 3 

be restrained from interfering with the possession of the 

Plaintiffs over the Schedule B house and the schedule 'A' 

land and they be further restrained from seeking Mutation 

of the schedule 'C' land in the name of the Defendant No. 

2 with a order of permanent and perpetual injunction; 

(v) All the cost of the suit be decreed against the 

Defendants; 

(vi) All such other relief or reliefs be also granted to 

the Plaintiffs to which the Plaintiffs are entitled under law 

and equity. 

 
Defendants’ version:  

11. The defendants have appeared after duly service of 

summons and contested the suit by filing written 

statements. Defendant No.1 stated that the suit is bad for 

non impleading of legal heirs of Late David Bhengra who 

were required to be added as necessary parties to the suit 

for what is contained in proviso to Order I Rule 9 of the 

Code of Civil Procedure. In this connection it is further 

submitted that Late David Bhengra and his heirs have been 

most illegally denied their rightful and just claim over the 

Schedule-A suit land. 

 
12. During the lifetime of Late Alfas Bhengra, upon 

mutual family arrangement and settlement, a portion of 
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the joint land comprising Schedule 'A' to the plaint was 

allotted to Late Alfas Bhengra as his share of the total land 

and after such allotment he raised some constructions of 

the land. The Defendant No. 1 continued to complete the 

construction of house over the land so allotted whereof the 

Defendant No. 1 became the absolute owner and being 

thus seized and possessed of such portion of the land and 

the house thereon, she had every right to continue to 

possess it or otherwise to transfer it to anybody else being 

absolute owner. 

 
13. The Defendant No. 1 being absolute owner thereof 

sold it to Defendant No. 2 as per registered sale deed 

dated 02-09-2010 being No. 1601 after obtaining 

permission from the Deputy Commissioner, Sonitpur, 

Tezpur together with the house standing thereon having 4 

(four) rooms (and not 5 rooms as falsely stated by 

Plaintiffs) to the Defendant No. 2 who had his house and 

landed property on the northern boundary of the plaint 

schedule land and houses. This Defendants begs to submit 

that out of 'A' schedule land allotted to Late Alfas Bhengra 

during his lifetime as the land of his share and the Assam 

type house of 4 (four) rooms raised and constructed 

thereupon by Late Alfas Bhengra during his lifetime and 

after his death by this Defendant herself completing the 

construction of house.  

 
14. After allotment of share of land upon mutual family 

arrangement and settlement to Late Alfas Bhengra as 
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aforestated, the Plaintiffs cannot have any personal 

interest over the landed property of Late Alfas Bhengra 

(the land including the house/s and construction/s thereon 

and/or anything attached thereto within the meaning of 

Section 8 of Transfer of Property Act. Sriman Tatung 

Bhengra who is impleaded as Plaintiff No. 4, being minor 

stated to be represented by Plaintiff No. 3 (his father and 

natural guardian) was not born out of the wedlock of Late 

Alfas Bhengra and the Defendant No. 1. He is the son of 

the Plaintiff No. 3 who happen to be his natural guardian 

and he never lived with Late Alfas Bhengra and the 

Defendant No. 1 during the lifetime of Late Alfas Bhengra 

and with this Defendant after the death of Late Alfas 

Bhengra whose date of death appears to have been 

wrongly stated as 05-05-2006 instead of his correct and 

factual date of death being 28-06-2006. 

 
15. The Plaintiffs invented and concocted the story of so 

called "strange behaviour" "illicit relationship" and 

notorious activities" with an ulterior motive to bring into 

picture activists of Purvanchal Nari Jagriti Sangram Samiti, 

Khalihamari branch to dislodge the Defendant No. 1 from 

her home and hearth in the year 2009 so much so that she 

was compelled to suffer false imprisonment. She was 

obliged to deposit a sum of Rs. 1,97,235/- (Rupees One 

Lakh Ninety Seven Thousand Two Hundred and Thirty 

Five) only on 07-04-2007 with Tezpur branch of State Bank 

of India in the name of Sriman Tatung Bhengra, minor 
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describing him falsely to be the legal heir of Alfas Bhengra 

on the threat of being thrown out of the village. 

 
16. She was sent to jail because of the illegal conspiracy 

entered into between the Plaintiffs and such activists who 

became over enthusiastic to drag her to the General 

Meeting dated 18-10-2009 and compel her to put her 

signatures on the proceedings on the threat of being 

thrown out of the village. The conduct of the Plaintiffs to 

throw the minor unto the laps of this Defendant with 

greedy eyes to snatch away from this Defendant whatever 

lawfully belongs to her by prevailing upon her to suffer the 

burden of victimization at their hands is the background of 

the consequential deposit of Rs. 1,97,235/- (Rupees One 

Lakh Ninety Seven Thousand Two Hundred and Thirty 

Five) only belonging to this Defendant with the State bank 

of India, Tezpur branch to obtain an FDR in the name of 

the minor Plaintiff. The Plaintiff No. 3 who is the father and 

natural guardian of the minor Plaintiff who has instituted 

the suit claiming himself to be the next friend and guardian 

of the minor Plaintiff, should and must hold the benefit of 

Fixed Deposit Receipt in the name of minor impliedly 

entrust for this Defendant and in so far as the family 

pension is concern the minor Plaintiff being not the legal 

heir of Late Alfas Bhengra is not entitled to have any claim 

thereto. The Plaintiffs having no interest in such property 

cannot lay any claim for declaration and/or any 
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consequential relief being barred by what is contained in 

Sections 31/34/41 of Specific Relief Act. 

 
17. The defendant Nos. 2 & 3 stated in their written 

statement that the legal heirs of Late David Bhengra one of 

the sons of Late Domonique Bhengra have not been made 

parties to this suit. Domonique Bhengra, the father of 

Plaintiffs Nos. 1 to 3 had 6 sons namely (i) David Bhengra, 

(ii) Alfas Bhengra, (iii) Junas Bhengra, (iv) Philip Bhengra, 

(v) Augustin Bhengra and (vi) Phiuse Bhengra. David 

Bhengra died living behind him his wife Urshila Bhengra, 

four daughters namely Munni Bhengra (presently married) 

Katrina Bhengra, Victoria Bhengra and Teresa Bhengra (all 

3 are still unmarried) and 4 number of sons namely Kaliyan 

Bhengra, Joseph Bhengra, Patrash Bhengra and Tohan 

Bhengra. The said legal heirs of David Bhengra have not 

been made parties to this suit, hence the suit is required to 

be dismissed. 

 
18. The Plaintiffs have willfully and deliberately 

suppressed the said fact of having 6 (six) sons of Late 

Domonique Bhengra. It is submitted that the surviving 5 

sons and/or the legal heirs of deceased son of Domonique 

Bhengra constructed their respective residential houses on 

the schedule "A" after partition of the said land amicably 

among themselves. 

 
19. It is submitted that Alfas Bhengra died without 

having any child of his own and he has left the defendant 
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No. 1 only as his legal heir at the time of his death. It is 

further submitted that minor Tatung Bhengra is the real 

son of the defendant No. 3 out of his total 6 children. The 

plaintiff No. 3 is not a competent person for institution of 

the suit by representation of the minor without appointing 

him by a competent Court. In this respect the defendant 

No 1 is the competent person for representation of a minor 

as natural guardian after the death of so called father. 

 
20. After the death of Alfas Bhengra, the defendant no. 1 

was ill treated by the plaintiff Nos. 1 to 3 and the other 

family members and tried for several times to dispossess 

the defendant No.1 from the land and house having in her 

share by virtue of inheritance from her husband. The 

defendant No.1 approached the defendant No. 2 that she 

was going to let out her house on monthly rental basis as 

he was unable to live there only for the ill treatment 

caused by plaintiff Nos. 1 to 3 with a view to grab the 

property fallen in the share her husband at the time of 

amicable partition creating by unbearable ill treatment by 

the plaintiff Nos. 1 to 3 just after the death of her 

husband. 

 
21. The land mentioned in the schedule "A" of the plaint 

was owned and possessed by Late Domonique Bhengra 

and after his death of Domonique Bhengra had 6 (six) sons 

became the joint owners and possessors of the said land 

by virtue of inheritance. Phiuse Bhengra died unmarried. 

Hence, his share in the land was divided equally amongst 
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other surviving sons of the Late Domonique Bhengra. The 

Plaintiff Nos. 1 to 3 entered their names in the revenue 

records as legal heirs of Domonique Bhengra by making 

conspiracy with the official persons of the Circle Office and 

they intentionally left out the names of Late David Bhengra 

and/or his legal heirs and Late Alfas Bhengra or defendant 

No. 1. However, having receipt of information about 

making conspiracy in respect of mutation she herself 

applied for entering her name in the revenue records being 

the legal heir of Alfas Bhengra and thereafter got her name 

mutated. Moreover, the plaintiff No 4 is not the son of Late 

Alfas Bhengra but the actual son of the plaintiff No. 3. 

Hence, the plaintiff No. 4 is not entitled to get half share of 

the land of the defendant No. 1. 

 
22. It is submitted that the land which was sold by the 

defendant No. 1 to the defendant No. 2 vide Sale Dead No. 

1601/2010 was in possession and occupation of the 

defendant No. 1 after making amicable partition among the 

legal heirs of Late Domonique Bhengra. However, the 

share having in the name of David Bhengra has been 

enjoyed by the plaintiff Nos. 1 to 3 depriving the legal heir 

of David Bhengra. 

 
23. It is submitted that the defendants No. 2 and 3 have 

lawfully, legally occupied the house described in the 

schedule "B" to the plaint and the plaintiffs have no legal 

right to claim the same as they have admitted the fact that 

the said house was constructed by Alfas Bhengra during 
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his life time and the defendant No. 1 is the competent 

person claim about legality of the same being the sole legal 

heir of Late Alfas Bhengra. 

 
24. It is submitted that the defendant No. 1 executed 

and registered the sale Deed No. 1601/10 in favour of the 

defendant No. 2 as she had absolute legal saleable right 

being the sole owner, title holder and possessor of said 

land and the house constructed thereon being the sole 

class I legal heir of Late Alfas Bhengra after his death. It is 

therefore, prayed that the Hon‟ble Court may graciously be 

pleased to dismiss the suit of the plaintiffs with entire cost 

of the suit alongwith the compensatory cost Rs. 3000/- 

against the plaintiffs. 

 
25. Upon the pleadings of the rival parties the following 

issues were framed:  

 I. Whether there is any cause of action for 

the suit? 

 II. Whether the suit is maintainable in its 

present form? 

 III. Whether the suit is bad for non joinder of 

necessary parties? 

 IV. Whether the suit is properly valued and 

proper Court fee is paid? 

V. Whether the Schedule A property is the 

ancestral property of the plaintiffs and the husband 

of defendant no. 1 and whether the pattadars were 

possessing the Schedule A land jointly? 
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VI. Whether the plaintiffs have any right, 

title and interest over the schedule A land? 

VII. Whether the defendant no. 1 executed 

the registered Sale Deed No. 1601/2010 dated 

02.09.2010 in respect of the Schedule C land in 

favour of defendant no. 2 and 3 without having any 

saleable right? 

VIII. Whether the registered Sale Deed No. 

1601/2010 dated 02-09-2010 in respect of the 

Schedule C land is null and void and inoperative in 

law against the plaintiffs and Schedule A land is 

liable to be cancelled? 

IX. Whether the defendant nos. 2 and 3 are 

occupying the Schedule B land illegally without 

having any right, title and interest and are liable to 

be evicted from the Schedule B premises? 

 X. Whether the plaintiffs are entitled to the 

relief prayed for or any other relief or reliefs? 

 
26. To bring home their case, the plaintiffs adduced (7) 

seven numbers of evidence of including Plaintiff No.1 as 

PW-1 along with official witnesses. Heard the argument of 

the counsel for the plaintiffs and defendants. Learned 

advocate appearing for the plaintiffs vehemently submitted 

before this court that plaintiffs suit is liable to decreed with 

cost as the plaintiffs established and proved the 

contentions of plaint by adducing trustworthy evidence 

before this court. Plaintiffs side adduced both ocular as 
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well as documentary forms of evidence. I have gone 

through the documentary evidence and oral evidence 

adduced by the plaintiffs side.  

 
EVIDENCES ADDUCED BY THE PLAINTIFFS’: 

27. PW1/ Junas Bhengra has submitted in his 

examination-in-chief through affidavit supporting the entire 

contents. In his cross examination he stated that he along 

with Augustin and Philip had filed this case against Roshan 

Kumar Mizar and Jyotshna Bhengra. Defendant No.1 

Jyotshna Bhengra has sold the suit land therefore they 

filed this case. PW-1 did not filed list of witnesses in this 

case. PW-1 do not know the name of the village head man 

who was came along with him to depose his evidence on 

the day of evidence. PW-1 did not filed evidence of Latu 

Hazarika in his case. On the day of evidence of PW-1, the 

witnesses who were coming along with him are the only 

witnesses in this case for plaintiffs side. PW-1 completed 

his education upto class IV. Though, he has put his 

signature in his evidence in chief, but he has not 

knowledge about the contents. PW-1 could not recognize 

the other signatures in his plaint excluding his signature. 

PW-1‟s father name was Domonique Bhengra and he had 

6 (six) numbers of sons namely David Bhengra, Alfas 

Bhengra, Junas Bhengra, Philip Bhengra, Augustin Bhengra 

and Phiuse Bhengra and 2(two) numbers of daughters 

namely Munka Bhengra and Bolmodina Bhengra. All legal 

heirs of Domonique Bhengra are not impleaded in 
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this case. He didn‟t know the patta no. of the suit land 

but the measurement is 3 Bigha 3 Katha. PW-1 possessed 

the suit land by constructing a house when his father was 

alive. As he has possessed the suit land for more than 60 

years therefore PW-1 knows all the person live in that 

place. Defendant No.1 Jyotshna Bhengra has sold 1 or 1 ½  

Katha land of Patta No. 44 under Revenue Village 

Khalihamari. Philip Bhengra lives in Missamari. In his 

evidence the description of the boundary of the plaint 

mentioned that Philip Bhengra, Phiuse Bhengra, Augustin 

Bhengra have the lands to the boundary. Phiuse Bhengra 

was died unmarried. As Domonique Bhengra purchased 

another land for David Bhengra in another place therefore, 

he did not want this suit land. Therefore, the suit land 

should be divided equally among the 4 (four) brothers 

namely Alfas, Junas, Philip and Augustin. Tatung 

Bhengra is the third number of child of Augustin 

Bhengra and Teresa Bhengra. Augustin Bhengra has 

6 (six) numbers of child. Alfas Bhengra was PW-1‟s 

elder brother and the defendant No.1 Jyotshna Bhengra 

was his sister in law. Alfas Bhengra worked in SSB 

therefore, at that time, Alfas Bhengra was residing in 

Haflong along with his wife. After retirement, he came to 

the suit land and after passed of three years, Alfas 

Bhengra was expired. Tatung Bhengra was admitted in 

school 20 years ago when he was 10 years old. Tatung 

Bhengra is the nephew of Alfas and he bear all the 

educational expense of Tatung as the financial 
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condition of his father Augustin was not good. Alfas 

was died childless. After demise of Alfas Bhengra, the 

defendant No.1 was living in their house alone. The 

character of defendant No.1 Jyotshna Bhengra was not 

good therefore, a meeting was held by the Mahila 

committee. The meeting was held after 7 (seven) days of 

her release from jail. The main purpose of the meeting was 

to give direction to Jyotshna Bhengra to live peacefully 

with her family. PW-1 was present at the meeting. PW-1 

and his 3 (three) brothers have equally partitioned the suit 

land and possess the each share of the suit land. Roshan 

Kumar Mizar was the tenant of defendant No.1 Jyotshna 

Bhengra and later on Roshan Kumar Mizar had purchased 

the schedule C land from the Defendant No.1 Jyotshna 

Bhengra. At the age of 10 years of Tatung Bhengra, his 

uncle Alfas had fixed an amount in Bank. After the demise 

of husband, defendant No.1 Jyotshna Bhengra‟s mental 

condition became worse. 

 
28. PW/2 Abdul Hasim has submitted his examination-

in-chief through affidavit supporting the entire contents. In 

his cross examination PW-2 stated that he was the village 

head man of Khalihamari village since 18 years, therefore 

he know all the people of that village. He knew Domonique 

Bhengra who had five sons, out of them Alfas and David 

was expired. Before PW-2 became the village head man, 

his father was the same. At the time demise of Alfas, he 

had only his wife as his legal heir. PW-2‟s evidence was 
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prepared by the engaged advocate. He has only put his 

signature therein. He did not know the contents. Junas 

Bhengra filed this case against defendant No.1 Jyotshna 

Bhengra for her quarrel nature. PW-2 did not know about 

the bad character of the defendant No.1 Jyotshna Bhengra 

and also he did not stated about that before anyone. He 

was not present in the meeting held by Mahila Committee. 

Augustin was the father of Tatung Bhengra. Augustin was 

the biological father of Tatung. At the service of Alfas 

Bhengra, his wife was with him. At the same time Tatung 

was lived with his father Augustin. As Alfas was brother of 

Augustin, therefore Tatung was the nephew of Alfas. The 

financial condition of Augustin Bhengra was not good 

therefore Alfas Bhengra sometimes provides some amount 

of money to his nephew Tatung. His house is at the east of 

the house of plaintiffs and defendants. 

 
29. PW3/Latu Hazarika has submitted his 

examination-in-chief through affidavit supporting the entire 

contents. In his cross examination he stated that this case 

was filed by Junas Bhengra alone against his sister in law 

Jyotshna Bhengra and Roshan Kumar Mizar. On 01-01- 

2011, Roshan Kumar Mizar has purchased the suit land 

from Jyotshna Bhengra. At that time PW-3 was 33 years 

old. Junas Bhengra had six brothers including him. Out of 

them three were expired. His house was ½ KM away from 

house of Junas Bhengra. After preparation of his evidence 

in affidavit, he has read the contents. Philip Bhengra is 
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living on the land purchased by him. All plaintiffs have 

constructed their separate house in their separate 

land. Alfas Bhengra also constructed house on the 

part of his land as orally partitioned among the 

brothers but he could not able to say the date of oral 

partition and the date of mutation. Alfas Bhengra was died 

in the year 2000 in his own house. He was in service of 

SSB and his last posting was Bihar. At that time PW-3 was 

16 years old and then Alfas Bhengra went to Bihar alone 

and his wife was in Tezpur. He had no children. After 

demise of Alfas Bhengra, his wife lived alone in his house. 

PW-3 did not witness that Jyotshna Bhengra had an illicit 

relation with any other person. He knew that Purbanchal 

Nari Jagriti Sangram Samiti had filed a criminal complaint 

against Jyotshna Bhengra but he did not whether she was 

punished or not. After release from jail of Jyotshna 

Bhengra, there was a village meeting and she was directed 

to stay with her families peacefully. PW-3 was present at 

the meeting and put his signature. Exhibit 5 is the book of 

that meeting and Exhibit 5 (2) is his signature. In his 

evidence it was mentioned about the suit land but he has 

no any knowledge about the same. The son of Augustin 

Bhengra is the nephew of Alfas Bhengra. Alfas Bhengra 

and Jyotshna Bhengra provided love and care to 

Tatung Bhengra. PW-3 did not go to the house of 

Jyotshna Bhengra after demise of Alfas Bhengra as she 

lived there alone.   After demise of her husband she had to 

do all official work alone.  PW-3 has no knowledge about 
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the amount which was received by Jyotshna Bhengra from  

her husband‟s retirement benefit but an amount of Rs. 

1,97,000/- was  deposited in the name of Tatung Bhengra, 

as he seen the bank documents. The land which was sold 

by Jyotshna Bhengra to Roshan Kumar Mizar was from her 

own share. 

 
30. PW 4/Dipankar Das has deposed in his 

evidence in chief that he has appeared on receiving 

summon along with documents mentioned in the summon. 

The Branch Manager gave him written authorization to 

depose before Court today. He has brought computer 

generated records with him. He has brought the statement 

of term deposit certified by bank. Ext. 6 is the bank 

statement of the term deposit. Ext. 6 (1) is the signature 

with note of the Assistant Branch Manager of SBI, Tezpur. 

The term deposit receipt (original) is given to the 

depositor. Ext. 7 is the certificate in respect of fixed deposit 

no. 301558137817. Ext. 7 (1) is the signature of Asst. 

General Manager, Tezpur Branch. The fixed deposit 

account was opened on 07-04-07 in the name of Tatung 

Bhengra for a period of five years which was matured on 

07-04-2012. Since the amount was not claimed on 

maturity, the total amount was auto renewed on 07-04-12 

which was matured on 07-04-17. On 07-04-17 was auto 

renewed for five years to be matured on 07-04-2022. The 

amount deposited in the minor Tatung Bhengra legal heir 

of Lt. Alfas Bhengra. Both documents were certified by 
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Asst. General Manager, SBI, Tezpur Branch as per the 

requirement of Sec. 4 of Banker‟s Book of Evidence Act. 

Ext. 8 is the authorized letter of Asstt. General Manager. 

 
31. In his cross examination PW-4 deposed that it 

is not written that the documents were certified as per the 

Banker‟s evidence act. He has taken the print out but Asst. 

General Manager has signed it. If they have any doubt 

then they ask for document relating to relation of the 

depositor. The fixed account number was not opened 

during his tenure, so he does not know if any document of 

relation was taken for the said fixed account. It is 

mentioned in the summon that he has to get related 

documents and he brought the related documents 

accordingly.  

 
32. PW 5/Jogendra Prasad Das in his evidence in 

chief deposed that on receiving summon to the Tezpur Sub 

Registry, Sub Registrar authorized him to depose. Original 

sale deed was taken by the parties and only the scanned 

copy remains with them. He has bought the computer 

generated scanned copy of the original sale deed. Ext 9 

scanned original sale deed no. 1601 of 2010 dated 02-09-

2010. The name of the seller in that sale deed is written as 

Jyotshna Bhengra and the purchaser is Roshan Kr. Mizar. 

Through the sale deed the seller sold land measuring 3 

Katha 4 Lessa out of total land 3 Bigha 4 Katha 1 Lessa 

under Dag No. 391 covered by P.P. No. 44 in Village 

Khalihamari, Mouza Goroimari under the Tezpur Sub 
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Registry to the purchaser. The sale deed was registered by 

Sub Registry on 02-09-2010. The witness to the documents 

were Simanta Nath and Purna Thapa and drafted by 

Mousumi Bhagawati and typed Diptanshu Sarma. The 

original document contains 11 stamp papers wherein 

Jyotshna Bhengra put her signature. Ext 9(1) to (11) are 

the signatures of Jyotshna Bhengra. Ext 9(12) is the 

signature of witness no. 1, Ext 9(13) signature of witness 

no. 2, Ext 9(14) and 9(15) are signatures of Mousumi 

Bhagwati and Diptanshu Sarma respectively. Ext 1 is the 

certified copy of Ext. 9. 

 
33. In his cross examination PW-5 deposed that on 

ascertaining the correctness of the contents of the sale 

deed they registered the Sale deed no. 1601. According to 

the procedure they gave away the original sale deed to 

purchaser. 

 
34. PW 6/Afia Begum in her evidence in chief stated 

that she is the teacher of Borghat Nimma Vidyalaya. She 

has brought the records to prove the birth date and 

father‟s name of Tatung Bhengra. She has brought the 

admission register with her to prove the same. In 2002 

admission register, the name of Tatung Bhengra is there in 

the serial no. 25. The father‟s name of Tatung Bhengra 

appeared as Augustin Bhengra and was admitted on 26-

01-2002. Ext 2 is the signature of earlier teacher named 

Md. Jallaluddin, she know him. In Ext 2 the father‟s name 
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appeared as Alfas Bhengra of Tatung Bhengra. Ext. 10(1) 

is the admission register.  

 
35. In her cross examination she deposed that the book 

that she brought is of admission. There is no mention of 

birth date. In Ext 2, the date of birth is 24-04-1997. In Ext. 

2, the father of Tatung Bhengra is written as Alfas Bhengra 

but in the admission register, it is written as Augustin 

Bhengra. In the serial no. 25 of admission register the 

name Alfas Bhengra was strike out and above it is written 

Tatung Bhengra.  

 
36. PW 7/Dhananjay Adhikari in his evidence in chief 

deposed that he is the Lat Mandal of Chariduar Revenue 

Circle. Khalihamari gaon falls under his Lat. He came 

before the court along with the documents as mentioned in 

the summon. He brought the documents mentioned in the 

summon on the direction of the Circle Officer. He brought 

Periodic Patta No. 44, jamabandi and Chitta of Khalihamari 

gaon. Ext. 11 jamabandi. In P.P. 44 jamabandi, there is 

total land measuring 3 Bigha 1 Katha 4 Lessa. The name of 

the pattadars under P.P. No. 44 are Junas Bhengra, Philip 

Bhengra, Augustin Bhengra, Piyush Bhengra all children of 

Domonique Bhengra and other pattadars are Jyotshna 

Bhengra wife of Lt. Alfas Bhengra. One pattadar is minor 

Tatung Bhengra son of Jyotshna Bhengra and Lt. Alfas 

Bhengra. Ext 11 (1) is the entry of Tatung Bhengra. Ext 

11(2) as per the note. Ext 12 is the chitha of the above 

P.P. 44, Dag 391. The 6th number pattadar as stated in the 
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chitha is the Tatung Bhengra s/o- Jyotshna Bhengra. Ext 

12(1) is the entry of 6th number pattadar. 

 
37. In his cross examination PW-7 stated that he has 

been working in the Chariduar Circle since 2007. He has 

been working as a Lat Mandal for about 22 years. He knew 

the procedure of mutation very well. In 2009, in the 

jamabandi, the legal heir of Alfas Bhengra the name of 

Jyotshna Bhengra is shown. In Ext B the jamabandi, 

therein there is no mention of name of Tatung Bhengra. 

During the mutation, they require Gaon Bura certificate 

and also personally verify the plot (field verification if 

required). On receiving the certificate of Gaon Burah and 

field verification the name of Jyotshna Bhengra was 

mutated in the jamabandi on 21-02-2009. When they 

mutated the name of legal heirs, it is known as 

„Sankhudhome‟ mutation. And they write that as 

Sankhudhome mutation. The procedure of Sankhudhome 

mutation is they require Gaon Burah certificate afresh and 

they do field verification afresh. If the minor wants to 

mutate his name, they do the mutation. Against the 

mutation of Tatung Bhengra, Jyotshna Bhengra and Alfas 

Bhengra the word Sankhudoni is not written. There is no 

note in the Ext 12 (1) against Dag No. 391.  

 
DISCUSSION, DECISION AND REASONS FOR SUCH 

DECISION 

Decision on issue no. I: 



P a g e  | 27 

 

CASE NO: T.S. 01/2011 
 

 Whether there is any cause of action for the 

suit? 

38. The defendants pleaded that the plaintiffs do not 

have the cause of action for institution of this suit. The 

cause of action is nothing but a bundle of material fact 

which the plaintiffs must allege and prove in order to 

succeed in their case. In the instant suit the defendants in 

their written statement categorically pleaded that this suit 

has no cause of action. In the legal system, a “cause of 

action” is a set of facts or legal theory that gives an 

individual or entity the right to seek a legal remedy against 

another. A cause of action may come from an act or failure 

to act, breach of duty, or a violation of rights, and the facts 

or circumstances of each specific case often have a 

significant effect on the case.  The plaintiffs brought 

instant lawsuit against the defendants claiming joint right 

title and interest and possession over schedule A land and 

recovery of possession, eviction and further declaration 

that sale deed no 1601 for the year 2010, if any, as null 

and void. Per contra, the defendants submitted in their 

written statements denying the entire contentions of the 

plaintiffs.  The facts asserted by the plaintiffs in their plaint 

subsequently denied by the defendants and such 

assertions and denials gives rise of cause of action. There 

are many points of controversy raised from the pleadings 

of assertions and denials put forwarded by both the sides 

and those controversy requires proper adjudication in the 

instant law suit.  Therefore, in the light of the above said 
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discussion, this court is of the considered opinion that 

instant suit has cause of action to decide and accordingly, 

issue no. I is answered in affirmative and in favour of the 

plaintiffs. 

 

Decision on issue no. II: 

 Whether the suit is maintainable in its present 

form?  

39. This issue relates to the plea of maintainability of the 

suit put forwarded by the defendants in their written 

statement. The defendants side in their written statement 

failed to plead specifically as to why the suit is not 

maintainable. Order VIII Rule 2 CPC mandates that the 

parties must raise the plea of maintainability specifically. In 

this case, on careful perusal of the entire case record, it is 

seen that the defendants have not pleaded as to why the 

suit is not maintainable. Accordingly, this Court finds the 

suit is maintainable. Hence, issue no. II is answered in 

affirmative in favour of the plaintiffs. 

 
Decision on issue no. III: 

 Whether the suit is bad for non joinder of 

necessary parties? 

40. Defendants have pleaded that the legal heirs of Late 

David Bhengra who was one of the sons of Late 

Domonique Bhengra, have not been made parties to this 

suit. Domonique Bhengra, the father of Plaintiffs Nos. 1 to 

3 had 6 sons namely (i) David Bhengra, (ii) Alfas Bhengra, 

(iii) Junas Bhengra, (iv) Philip Bhengra, (v) Augustin 
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Bhengra and (vi) Phiuse Bhengra. David Bhengra died 

living behind him his wife Urshila Bhengra, four daughters 

namely Munni Bhengra (presently married) Katrina 

Bhengra, Victoria Bhengra and Teresa Bhengra (all 3 are 

still unmarried) and 4 number of sons namely Kaliyan 

Bhengra, Josheph Bhengra, Patrash Bhengra and Tohan 

Bhengra.  

 

41. On perusal of the plaint it is clearly made out that 

plaintiffs have no claim against such persons. But the 

disputed land is a joint family property and according to 

the plaintiffs, they and defendant no.1 are co-pattadars of 

the suit land. On perusal of Exhibt-3, it appears that there 

are altogether 6 (six) numbers of pattadars of Schedule A 

land of which schedule C land is a part. The instant suit 

being a suit for cancellation of the sale deed wherein the 

subject matter of the sale deed is a joint family property, 

therefore presence of co-sharers would, in my considered 

opinion, enable the court to completely, effectively and 

adequately adjudicate upon all matters in dispute in the 

suit. PW-1 has admitted that Domonique Bhengra 

had 6 (six) numbers of sons namely David Bhengra, 

Alfas Bhengra, Philip Bhengra, Augustin Bhengra 

and Phiuse Bhengra including him and 2(two) 

numbers of daughters namely Munka Bhengra and 

Bolmodina Bhengra. All legal heirs of Domonique 

Bhengra are not impleaded in this case.  However the 

nature of suit is not such where if such legal heirs are not 
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made parties no effective decree could be passed at all by 

the court. Therefore, all legal heirs of Domonique 

Bhengra named by the defendants in their 

pleadings are proper parties and necessary parties. 

Accordingly the suit is bad for non-joinder of necessary 

parties. Hence, this issue is decided in affirmative and 

against the plaintiffs. 

 

Decision on issue no. IV: 

 Whether the suit is properly valued and proper 

Court fee is paid? 

42. The defendants in their written statements have 

stated that suit is not properly valued and proper court fee 

has not been paid. But there is no specific averment in 

written statements as to the proper value of the suit and 

the proper Court fee to be paid by plaintiffs. There is no 

averment as to whether the suit is undervalued or 

overvalued. In absence of any specific averment from the 

side defendants, I don‟t find any embellishment in the 

valuation given by plaintiffs since the plaintiffs are at 

liberty to value their suit provided that same should not be 

arbitrary. There is no averment as to whether the suit is 

undervalued or overvalued. In absence of any specific 

averment from the side defendants it cannot be held that 

suit valuation is arbitrary. In absence of any specific 

averment from the side defendants this Court held that suit 

is properly valued by plaintiffs. This Court held that suit is 

properly valued and record and note of Sheristadar shown 
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that plaintiffs had paid the proper court fee in full as per 

his valuation. As such it is held that Proper Court fee has 

been paid by plaintiffs. Hence, this issue is decided in 

affirmative. 

 
Decision on issue no. V & VI: 

Whether the Schedule A property is the 

ancestral property of the plaintiffs and the husband 

of defendant no. 1 and whether the pattadars were 

possessing the Schedule A land jointly? 

& 

 Whether the plaintiffs have any right, title and 

interest over the schedule A land? 

43. For the sake of brevity I decide to discuss above two 

issues together. 

 
44. In relation with issue Nos. V & VI, I have perused, 

considered and carefully examined the pleadings of both 

the parties and the materials on record. As mentioned 

above, through the plaint, the plaintiffs submitted that 

Schedule „A‟ suit land is the ancestral property of the 

plaintiffs and husband of Defendant No.1. The original 

owner of the land was Late Domonique Bhengra. And all 

legal heirs of Domonique Bhengra had possessing the 

Schedule “A” suit land by constructing separate houses 

thereon. However the schedule “A” suit land was not 

partitioned and divided and all sons jointly possessing the 

schedule “A” land.  
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45. Now, having gone through the evidence on record 

and after perusal of documents available in the case 

record, it is clearly established that the original owner of 

the land was Late Domonique Bhengra, who was the father 

of plaintiff no. 1 to no. 3 and grandfather of plaintiff no. 4 

and father-in-law of defendant No.1. Even Defendants 

have admitted in their written statements that the suit land 

was owned by late Domonique Bhengra. The plaintiff No.1 

as PW-1, in his evidence-in-chief has exhibited and proved 

the Jamabandi Copy as Ext.3 through which it can be seen 

that plaintiff No.1 to 3 and Defendant No.1 have acquired 

the suit land by right of inheritance vide order dated 

21.07.2009. The plaintiffs and defendant No.1 have also 

proved that they have been paying the land revenue of the 

suit land by exhibiting the revenue paying receipts. As the 

title to the land is not at all disputed and admitted by the 

defendants, it is conclusively proved that the plaintiffs and 

defendant No.1 inherited the suit land.  

 
46. As per Section 58 of the Indian Evidence Act, 

the admitted facts need not be proved. 

 
47. The exhibited documents established that plaintiff 

Nos. 1 to 3 and the defendant No.1 have clear title over 

the suit land. The admitted position between both the 

parties is that the plaintiff No.1 to 3 and the defendant 

No.1, after death of their predecessor, got their names 

mutated and the patta containing their names, establishes 

that both plaintiffs and defendant No.1 have right, title and 
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interest over the suit land. From Ext-3 it can be seen that 

minor plaintiff No.4 also mutated in place of Late Alfas 

Bhengra by right of inheritance. As per evidence of PW-1, 

PW-2 & PW-3, Minor plaintiff no.4 is the son of Plaintiff 

No.3. Plaintiffs did not provide any documents to prove 

that minor plaintiff No.4 is the adopted son of late Alfas 

Bhengra and defendant No.1. 

 

48. The Hindu Succession Act 1956, does not define 

“Son”. Therefore, under normal circumstances an adopted 

child would be legally allowed to inherit the property of the 

adoptive parents as the case would have been if they had 

a biological kid. The act mentions that in case of death of a 

man without a will property will be transferred to Class 1 

heirs, there by including adopted children. 

 
49. However, it must be noted that merely raising a step 

child is no proof of adoption. In the property dispute case 

of Ram Das v. Gandiabai reported in (1997) 1 SCC 74, 

the Apex Court held that just because the step father bore 

the expenses of the step son does not imply adoption. In 

Another judgement of Prafulla Bala Mukherjee v. 

Satish Chandra Mukherjee (1997 SCC OnLine Cal 

317) has insights on the fact that merely sharing the same 

accommodation does not lead to the presumption or 

establishment of relation through adoption.  In the 

aforementioned case the adoptive mother claimed rights 

over the assets and property acquired by her adopted son. 

However, the facts of the case disapproved of adoption as 
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the deceased son addressed his biological mother as his 

mother and made her the nominee of all the insurance 

policies and funds. Thus, the court held that just because 

the son allowed his adoptive mother to reside in her house 

does not allow her property rights over his property. 

 
50. The case in hand also late Alfas Bhengra has bore 

the expenses of plaintiff No.4 Tatung Bhengra as his 

nephew and plaintiff No.4 Tatung Bhengra is not declared 

as an ADOPTED SON. PW-1, 2 & 3 admitted that 

plaintiff No.4 Tatung Bhengra is the nephew of 

Alfas Bhengra and he bear all the educational 

expense of Tatung Bhengra as the financial 

condition of plaintiff No.4’s  father i.e. Augustin was 

not good. Alfas Bhengra was died childless. PW-2 has 

stated that character of defendant No.1 was not bad as 

stated in Plaint and After demise of Alfas Bhengra the 

defendant No.1 was living in their house alone, 

which is corroborated by PW-3. PW-2 also 

supported the evidence of PW-1 by stated that 

Augustin was the biological father of Tatung 

Bhengra. At the time of service of Alfas Bhengra, his wife 

was with him. At the same time Tatung Bhengra was lived 

with his father Augustin. As the financial condition of 

Augustin Bhengra was not good, therefore Late 

Alfas Bhengra sometimes provides some amount of 

money to his nephew Tatung Bhengra. Therefore, 

plaintiff No. 4 is not declared as an Adopted son and he 
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is not entitled to acquire the property left by Late Alfas 

Bhengra. PW-6 has stated in admission register, the fathe 

name of Plaintiff No. 4 was Augustin Bhengra. Therefore, it 

can be safely concluded that Plaintiff No. 4 was not 

adopted son of Late Alfas Bhengra and defendant no. 2. 

 
51. Considering above mentioned discussion, it is held 

that Schedule A property is the ancestral property of the 

plaintiffs and the husband of defendant no. 1 along with 

the other Legal heirs of Original owner Late Domonique 

Bhengra and they have been possessing the Schedule A 

land jointly and plaintiffs and defendant No.1 have right, 

title and interest over the schedule A land. Accordingly, 

both issues are decided affirmative in favour of Plaintiffs. 

 

 

 
Decision on issue no. VII, VIII & IX: 

 Whether the defendant no. 1 executed the 

registered Sale Deed No. 1601/2010 dated 

02.09.2010 in respect of the Schedule C land in 

favour of defendant no. 2 and 3 without having any 

saleable right? 

 Whether the registered Sale Deed No. 

1601/2010 dated 02-09-2010 in respect of the 

Schedule C land is null and void and inoperative in 

law against the plaintiffs and Schedule A land is 

liable to be cancelled? 

& 
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 Whether the defendant nos. 2 and 3 are 

occupying the Schedule B land illegally without 

having any right, title and interest and are liable to 

be evicted from the Schedule B premises? 

52. For the sake of brevity I decide to discuss above three 

issues together. 

 
53. The plaintiffs have claimed that defendant no.1, 

without having right over suit land sold 3 kathas 4 lessas of 

land to defendant no 2 vide registered sale deed no 1601 

of 2010. Section 101 of Indian Evidence Act provides that 

whoever desires any court to give judgment as to any legal 

right or liability dependant on the existence of facts which 

he asserts must prove that those facts exists. When a 

person is bound to prove existence of any facts, it is said 

that the burden of proof lies on that person.  

 
54. Section 102 of Indian Evidence Act provide that the 

burden of proof in a suit or proceeding lies on that person 

who would fail if no evidence at all were given on either 

side. Since the plaintiffs are claiming that sale deed no 

1601 of 2010 is illegal as such hence as per Section 101 

and 102 of Evidence Act the burden of proving that 

defendant no 1 have no authority to execute deed and that 

sale deed no 1601 of 2010 is illegal lies on plaintiffs. 

 
55. To substantiate the claim of plaintiffs, the plaintiff 

no.1 has examined himself as PW-1 who in his evidence 

has deposed that father of plaintiffs and father-in-law of 
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defendant No.1 being seized and possessed the schedule A 

land. PW-1 also stated that minor plaintiff No.4 has 

inherited the property of Late Alfas Bhengra as an adopted 

son and accordingly his name was mutated in the records 

of right. PW-1 has exhibited the Jamabandi Copy of P.P no 

44 of vill Khalihamari as Ext 3. The evidence of PW-1 has 

been corroborated by PW-2, PW-3 and PW-4. The above, 

jamabandi copy fortified the averment of PWs and shows 

that suit lands are mutated in the name of plaintiffs and 

defendant no 1. The defendants in their written statements 

have admitted that Late Domonique Bhengra was the 

original owner of schedule A land and schedule A land 

have been mutated in the name of plaintiffs and defendant 

no 1 by right of inheritance. Hence, it can be held that 

plaintiffs and defendant no 1 have the right, title and 

interest over the schedule A land. Plaintiffs have stated 

that schedule „A‟ land never been demarcated and 

partitioned but on the schedule 'A' land, Late Alfas Bhengra 

built one house which possessed exclusively along with his 

wife. PW-1 further deposed that after death of Alfas 

Bhengra, his wife, defendant no 1 has done some illegal 

act in respect of schedule land and has illegally mutated 

the land in her own name excluding her adopted son. It is 

also stated that defendant no 1 has alone no right or 

authority to mutate the suit land in her own name from her 

husband by mutation entry. It is stated that defendant no 

1 has no right to transfer any portion of land as she has an 

adopted son i.e. plaintiff No.4. But defendant no 1 with 
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ulterior motive illegally sold land measuring 3 Kathas 4 

Lessas from Schedule C to defendant no 2 vide registered 

Sale deed no 1601 of 2010 of Tezpur Sub Registry Office 

though she has no legal right to sell the said land to 

defendant no 2 or any other person. It is further stated 

that name of defendant no 1 was mutated by way of 

inheritance by Circle Officer, Chariduar Revenue Circle and 

sale deed, executed by defendant no 1 in favour of 

defendant no 2 is null and void. The PW 1 has exhibited 

the certified copy of Sale deed bearing no 1601 of 2010 as 

Ext 1. 

 
56. The defendants in their written statements have 

admitted the execution of sale deed bearing no 1601 of 

2010 by defendant no 1 in favour of defendant no 2. PW-1 

has admitted in his evidence he along with his 3 brothers 

have equally partitioned the suit land and possess the each 

share of Schedule A land.  PW-3 has admitted that all 

sons of Domonique Bhengra have constructed their 

separate house over Schedule A land. Late Alfas 

Bhengra also constructed house on the part of his 

land as orally partitioned among the brothers. It is 

stated that defendant No.1 has mutated her name 

in the said land lawfully as her husband was expired 

and they have no children. She was the only one 

legal heir of Late Alfas Bhengra. Thereafter, defendant 

no.1 has legally sold 3 Kathas 4 Lessas of land to 

defendant no. 2 vide a registered sale deed. It is stated 
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that out of said land under P.P no 44 dag no 391, that 

defendant no. 1 lawfully sold 3 kathas 4 lessas of land to 

defendant no 2.  

 
57. In the pleading as well as in evidence of PW-1 have 

deposed that defendant no. 1 had no right to sell 3 Kathas 

4 Lessas of land to defendant no 2. The PW-1 exhibited 

the certified copy of sale deed no 1601 of 2010 as Ext 1 

and examined PW-5 & PW-7 as official witnesses. PW-5 in 

his evidence has exhibited the scanned copy of sale deed 

no 1601 of 2010 as Ext-9. PW-5 has deposed that Exhibit-9 

is the certified copy was issued from their office and the 

witnesses to the documents were Simanta Nath and Purna 

Thapa and drafted by Mousumi Bhagawati and typed 

Diptanshu Sarma. PW-7 exhibited Ext. 11 jamabandi of 

P.P. 44 jamabandi, there is total land measuring 3 Bigha 1 

Katha 4 Lessa. The name of the pattadars of Ext.11 are 

Junas Bhengra, Philip Bhengra, Augustin Bhengra, Phiuse 

Bhengra all children of Domonique Bhengra and other 

pattadars are Jyotshna Bhengra and Lt. Alfas Bhengra and 

minor Tatung Bhengra. Ext 11 (1) is the entry of Tatung 

Bhengra. Ext 12 is the chitha of the above P.P. 44, Dag 

391. The 6th number pattadar as stated in the chitha is the 

Tatung Bhengra. Ext 12(1) is the entry of 6th number 

pattadar. PW-7 has stated that the mutation of defendant 

no. 3 was done after verifying the Gaon Burah certificate 

and filed verification and written as “Sankhudhoni” 
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mutation. But in the mutation of Plaintiff No. 4 there was 

no note and not written as Sankhudhoni Mutation. 

 
58. After death of husband of defendant no. 1, she has 

mutated her name in records of right. Since, the defendant 

no. 1 is the one and only legal heir of Late Alfas Bhengra 

as such defendant no 1 had acquired the title over the 

schedule C land and the mutation of defendant no 1 in 

respect of land as stated above is valid. The defendant no 

1 has got every right to dispose of the said property as per 

law to defendant no 2 vide Sale deed no 1601 of 2010. In 

this regard I would like to ascertain as to whether the 

defendant No.1 has right to dispose of property by way of 

sale deed in favour of defendant no 2.  

 
59. I have gone through the relevant provision of Hindu 

law. The Hindu laws of succession and inheritance are 

usually governed by two major traditional legal treatises - 

the Dayabhaga School that applies to Bengal and Assam, 

and the Mitakshara which governs the rest of India. 

According to Mitakshara, 'each person on his or her 

(following the 2005 amendment giving a daughter equal 

property rights) birth acquires an equal interest with 

his/her father in the joint family property'. However, under 

Dayabhaga as long as the father is alive, he is the master 

of all properties whether ancestral or self-acquired and has 

the authority to dispose of the property. As stated above in 

Assam and west Bengal Dayabhaga School of Hindu law 

prevails hence the plaintiffs and defendants will be 
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governed by Dayabhaga School of Hindu Law. As such 

being the owner of schedule A land and being governed by 

Dayabhaga law, plaintiffs and defendant no 1 has the 

authority to dispose of the property during their life time 

and heir cannot claim their share in that property till life 

time of plaintiffs and defendant No.1. Though the plaintiffs 

have claimed that defendant no 1 has alone no right to 

mutate her name in any portion of lands since Late Alfas 

Bhengra has one adopted son, who have equal share in 

land of Late Alfas Bhengra, there is no any 

documentary evidence to prove that plaintiff No.4 is 

the adopted son of Late Alfas Bhengra. Defendant 

no.1 has executed Sale Deed No. 1601/2010 dated 02-09-

2010 in favour defendant no.2 with respect to Schedule C 

land which is a part of Schedule A land. Defendant No-1 

has deposed in her written statement that she has right, 

title and interest over the Schedule C land and that is why 

she sold the said land to defendant no.2. The learned 

counsel for the defendants in their arguments has stated 

that Deputy Commissioner has given the permission to 

execute the sale deed after due inquiries and informing all 

the pattadars and thereafter the sale deed was registered. 

Exhibit-1 shows that Schedule A land has been recorded in 

the name of sons of Late Domonique Bhengra and 

Defendaant No.1. Even PW-1 has deposed that the 

schedule A land is recorded the name of sons of Late 

Domonique Bhengra and defendant no.1. It follows from 

the above discussion that the Schedule A land is still joint 
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property. Therefore, the rule laid down under section 44 of 

The Transfer of Property Act, 1882 shall be attracted. 

Section 44 of The Transfer of Property Act, 1882 provides 

that “Where one of two or more co-owners of immoveable 

property legally competent in that behalf transfers his 

share of such property or any interest therein, the 

transferee acquires as to such share or interest, and so far 

as is necessary to give, effect to the transfer, the 

transferor‟s right to joint possession or other common or 

part enjoyment of the property, and to enforce a partition 

of the same, but subject to the conditions and liabilities 

affecting at the date of the transfer, the share or interest 

so transferred. Where the transferee of a share of a 

dwelling-house belonging to an undivided family is not a 

member of the family, nothing in this section shall be 

deemed to entitle him to joint possession or other common 

or part enjoyment of the house.” 

 
60. Hon‟ble Supreme Court in M.V.S. Manikayala Rao 

v. M. Narasimhaswami, reported in (1966) 1 SCR 628 

has held that, “It is well settled that the purchaser does 

not acquire any interest in the property sold and he cannot 

claim to be put in possession of any definite piece of family 

property. The purchaser acquires only an equity to stand in 

the alienor's shoes and work out his rights by means of a 

partition.” 

 
61. Thus, the right of defendant no.2 would be for a joint 

ownership and not for exclusive ownership of the joint 
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property. Defendant no.2 is not in a better position than 

the co-owner himself. The principles of Section 44 of 

Transfer of Property Act shall govern the transfer of 

property by defendant no.1 in favour of defendant no.2. 

On the basis of the above discussion and in light of section 

44 of The Transfer of Property Act the sale deed no. 

1601/2010 dated 02-09-2010 is neither fraudulent nor void 

and inoperative. In view of the above it is held that 

defendant no 1 being owner of her husband share has 

every right to dispose of schedule C land as per her sweet 

will. Sale deed no 1601 of 2010 is registered document and 

fulfils all the requirement of provision of Transfer of 

property Act regarding execution and registration of Sale 

deed. Since , the defendant no 1 has acquired title over 

the schedule C land was sold to defendant no 2 vide sale 

deed no 1601 of 2010 as such in my considered view said 

sale deed bearing no 1601 of 2010 is not illegal, null and 

void and inoperative. This Court, considering the above 

discussion held that sale deed no 1601 of 2010 is valid and 

legal. Accordingly the above three issues are decided in 

negative and against the plaintiffs.  

 
 
 
Decision on issue no. X: 

 Whether the plaintiffs are entitled to the relief 

prayed for or any other relief or reliefs? 

62. On the basis of the foregoing discussions and 

decision, I find Schedule A land is a joint property standing 
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in the name of 6 numbers of pattadars. The suit land sold 

by defendant no.1 in favour of defendant no.2 vide sale 

deed no. 1601/2010 dated 02-09-2010 is found to be valid; 

and the said transfer shall be governed by Section 44 of 

The Transfer of Property Act. Hence, plaintiffs are neither 

entitled to any decree nor entitled to any reliefs which they 

prayed for. Accordingly, this issue is decided in negative 

and against the plaintiffs. 

 
O R D E R 

63. In the result, on the basis of the foregoing 

discussions and decision arrived at, issue no. VI, VII and 

VIII, it is found that plaintiffs are not entitled to any decree 

as prayed for. Accordingly, the suit is dismissed on contest 

without cost. Prepare the decree accordingly within 15 

(fifteen) days.  

 

64. Judgment is pronounced in open court.  

 Given under my hand and seal of this court on this 

27th day of March‟ 2023.       

 

(Smt. Priyanka Saikia) 

Munsiff No. 2 

Sonitpur, Tezpur 

     

 

 

 

 



P a g e  | 45 

 

CASE NO: T.S. 01/2011 
 

APPENDIX 

Plaintiffs’ Witnesses:  

PW-1: Junas Bhengra 

PW-2: Abdul Hashim 

PW-3: Latu Hazarika 

PW-4: Dipankar Das 

PW-5: Jogendra Prasad Das 

PW-6: Afia Begum 

PW-7: Dhananjay Adhikari 

 
Plaintiffs’ Exhibits:  

Ext-1 Copy of sale deed no. 1601/2010 dated 02-09-2010. 

Ext-2 Copy of school certificate of minor plaintiff no. 4 

Ext-3 Copy of jamabandi of Dag No. 391 P.P. No. 44 of 

village Khalihamari, Mouza- Goroimari under Chariduar 

Revenue Circle  

Ext-4 Copy of land revenue receipts 

Ext-5 Copy of school meeting register 

Ext-5(1) and 5(2) Signatures 

Ext-6 Copy of statement of STDR A/C No. 30158137817 

Ext-6(1) Signatures 

Ext-7 Copy of certificate of fixed deposit A/C No. 

30158137817 

Ext-7(1) Signatures 

Ext-8 Copy of letter from SBI, to Sri Dipankar Das, Deputy 

Manager, SBI, Tezpur Branch 

Ext-9 Copy of sale deed no. 1601/2010 dated 02-09-2010. 

Ext-9(1) to 9(15) Signatures 
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Ext-10 Copy of admission register 

Ext-10(1) relevant entry in Ext-10 

Ext-11 Copy of jamabandi of Dag No. 391 P.P. No. 44 of 

village Khalihamari, Mouza- Goroimari under Chariduar 

Revenue Circle  

Ext-11(1) to 11(2) Signatures 

Ext-12 Copy of chitha of Dag No. 391 of village 

Khalihamari  

Ext-12 Relevant entry 

 

 

 

 

(Smt. Priyanka Saikia) 

Munsiff No. 2 

Sonitpur, Tezpur 


